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OP1 NI ON

McMurray, J.

A voluntary nonsuit was taken as to the defendant, James T. Huskey. The
City of Knoxville is the only remining defendant and appell ee.



The sole issue presented by the parties for our review is
whet her the twelve nonth |imtation period contai ned Section 29-20-
305(b) of The Governnental Tort Liability Act (T.C A § 29-20-101,
et seq.), is tolled by the filing of a claimwth the Tennessee
Cl ai nr8 Conmi ssi on. The trial court correctly responded in the
negati ve and dism ssed the plaintiff's conplaint on notion of the
def endant. Neverthel es, however, for reasons hereinafter stated,
we vacate the judgnment of the court and remand the case to the

trial court for further action.

On Decenber 31, 1990, WIlliam S. Mley, father of Matthew
Christian Lockaby, a mnor, was killed in a traffic accident on
Western Avenue in Knoxville. Plaintiff contends that water
drai ning fromnearby private property fornmed i ce on the road, which
contributed to the accident. 1In 1991, plaintiff filed a conpl ai nt
agai nst the State of Tennessee with the d ainms Comm ssion based on
noti ce, excessive posted speeds, |ack of warnings and the condition
of the road — a state highway. In 1994, the State, as an
affirmative defense, asserted that the Gty of Knoxville provided
for the inprovenent and maintenance of Wstern Avenue at the
acci dent scene, pursuant to T.C. A 88 54-2-201 and 54-2-204.
Plaintiff then filed this suit against the Cty and the adjacent
property owner. The City was granted a notion to dism ss based
upon the time Iimtations of The Governnmental Tort Liability Act

and exemption fromT.C. A 8 20-1-119. This appeal followed.



Plaintiff contends that the statute of [imtations set forth
in the Governnental Tort Liability Act, T.C. A § 29-20-305(hb),
whi ch was passed in 1973, is superseded by T.C A § 9-8-402(b),
passed in 1984, which states: "The filing of the notice (wth the
Cainms Comm ssion) tolls all statutes of [imtation as to other
persons potentially liable to the claimant due to the occurrence
from which the claim before the conm ssion arises.” Plaintiff
contends that this creates an irreconcil able conflict between the
two statutes, and, consequently, the prior act 1is rendered

i noperative. See Chattanooga Ham |Iton County Hospital Authority v.

City of Chattanooga, 580 S.W2d 322, 327 (Tenn. 1979).

T.C.A. 8§ 29-20-305(b) limts the tinme within which an action
can be brought agai nst a governnmental agency. It provides: "Said
action rmust be commenced within twelve (12) nonths after the cause
of action arises.”™ T.C A 8 29-20-201 provides that when i mmunity
is renoved pursuant to the provisions of the Governnmental Tort

Liability Act, "any claim for damages nust be brought in strict

conpliance with [the statute]." This Court has previously held
that the statute of limtations in the act nust be strictly
construed:

Hi storically governnental entities have been i nmune
from suit for injury resulting from their activities
based on the concept of sovereign imunity. However [the
Governnental Tort Liability Act] now allows suit to be
brought agai nst governnental entities within certain
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[imtations. One such limtationis set forthinT.C A
§ 29-20-305(b) which provides that: "the action nust be
commenced within twelve (12) nonths after the cause of
action arises."

Wllians v. Menphis Light, Gas & Water Div., 773 S.W2d 522, 523
(Tenn. Ct. App. 1988).

The issue in WIllianms was whether the one-year statute of
limtations in the Act could be extended by the Tennessee savi ngs
statute, T.C A 8 28-1-105, which allows an action to be
recommenced within one year of the tine the original action is
nonsuited. The plaintiff in that case argued that the statute of
[imtation contained in the Act was |i ke any ot her general statute
of limtations and could thus be extended by the savings statute.
This Court disagreed, and held that the savings statute did not
apply to the provisions of the Governnental Tort Liability Act,
sayi ng:

Where a statute creates a new liability or extends

a new right to bring suit and that statute provides a

time period within which to bring the action, that period

‘operates as a limtation of the liability itself as

created, and not of the renedy alone. It is a condition

attached to the right to sue at all.’ "Ti me has been

made the essence of the right and that right is lost if
the tinme is disregarded.' As thus defined, the right of

action is conditional. The limtation inheres in the
right itself. Autonobile Sales Co. v. Johnson, 174 Tenn.
38, 122 S.W2d 453, 457-58 (1938). . . . Since the Act

created a new liability, it nmust be strictly construed.
See id., 122 S.W2d at 543. In so doing, we find the
twel ve-nonth [imtation periodof T.C A 29-20-305(b) for
bringing an actionis a condition precedent which nust be
net before a suit may be brought agai nst the governnent al

entity.




Wllians at 523 (enphasis ours).

This Court has also held that T.C A § 28-1-115, which
provi des for a one-year extension of time to file a new conpl ai nt
if the original conplaint is dismssed by a judgnment or decree not
di spositive of the right of action, does not apply to suits filed

pursuant to the Governnental Tort Liability Act. Nance v. Gty of

Knoxville, 883 S.W2d 629 (Tenn. C. App. 1994).

Most significantly, however, is our decision holding that
T.C.A 8 20-1-119, which addresses joinder of defendants in
conparative fault actions through anmendnent of the conplaint,
cannot be invoked to extend the 12-nonth limtation period of

T.C. A 8 29-20-305(b). See Goodman v. Suh, 1995 W. 507778 (Tenn.

App.), an unreported decision of this Court filed at Knoxville,
Aug. 29, 1995. As in this case, the plaintiffs in Goodman | earned
of the potential liability against a governnental entity after
having filed suit against another party, and after the one year
statute of limtations in the Governnental Tort Liability Act had
run. The plaintiffs relied on T.C A 8 29-1-119. W rejected the
argurment, holding that the Governnental Tort Liability Act could
not be circunvented by that section. W adhere to that decision
and the reasoning of the cases cited herein to hold that T.C. A 8§
29-20-305(b) is not tolled by T.C A 8 9-8-402(b). W reject

plaintiff's contention that T.C A 8 9-8-402(b) nust inpliedly
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repeal T.C. A 8 29-20-305(b) because it is a nore recent statute.
W note that the statute that the plaintiffs relied on in Goodnman

was al so nore recent than the Governnental Tort Liability Act.

Thus, for the reasons set forth above, the decision of the
trial court as to the issue before us as presented by the parties
is emnently correct. W do not find this issue to be dispositive

of this appeal however.

Rul e 13(b), Tennessee Rul es of Appellate Procedure provi des as

foll ows:

(b) Consideration of |Issues Not Presented for
Revi ew. Reviewgenerally will extend only to those i ssues
presented for review The appellate court shall also
consider whether the trial and appellate court have
jurisdiction over the subject matter, whether or not
presented for review, and nay in its discretion consider
other issues in order, anong other reasons: (1) to
prevent needless litigation, (2) to prevent injury to the
interests of the public, and (3) to prevent prejudice to
the judicial process. (Enphasis supplied).

In view of the mnority of the plaintiff, we choose to
exerci se our discretion and consider an issue not raised by the
parties but whichis clearly controlling under the circunstances of

t he case.



The Governmental Tort Liability Act, Section 29-20-104(b)

provi des as foll ows:

Not wi t hst andi ng any other provision of law to the
contrary, the provisions of 8§ 28-1-106 - 28-1-108 shal
apply in causes of action arising pursuant to this
chapter.

T.C.A 8 28-1-106 provides as foll ows:

28-1-106. Persons under disability on accrual of
right. If the person entitled to commence an action is,
at the tinme the cause of action accrued, either within
t he age of eighteen (18) years, or of unsound m nd, such
person, or his representatives and privies, as the case
may be, may conmmence the action, after the renoval of
such disability, within the time of limtation for the
particul ar cause of action, unless it exceed three (3)
years, and in that case within three (3) years fromthe
renoval of such disability. (Enphasis added).

We believe that a dismssal of this action in the face of the
clear provisions of T.C A 88 29-20-104(b) and 28-1-106 would
result in prejudice to the judicial process and a deprivation of

the mnor plaintiff fromhis day in court.

W find that the plaintiff's cause of action is not barred by
the twel ve nonth period of limtations set out in the Governnental
Tort Liability Act. Accordingly, we vacate the judgnment of the

trial court and remand the case for such other and further action



as may be required. In our discretion, we tax the costs to the

appel | ant.

Don T. McMirray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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JUDGMVENT

This appeal cane on to be heard upon the record from the
Crcuit Court of Knox County, briefs and argunment of counsel. Upon
consideration thereof, this Court is of the opinion that the
judgnent of the trial court should be vacated.

Accordingly, we vacate the judgnent of the trial court and
remand the case for such other and further action as my be

required. In our discretion, we tax the costs to the appellant.

PER CURI AM
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